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Despite these decisions, however, it can be said with some Protest
assurance that to protest is not necessarily to submit. The tide -^dfction
is setting in the opposite direction.1 In the converse case, where is not
the question is whether a non-resident has submitted to the submissioa
English court, the judges have refused to regard an appearance
as voluntary where all that the defendant has done has been to
deny his amenability to the jurisdiction. Thus, Lord Merivale
in Tallack v. Tallack2 repudiated the suggestion that an appear-
ance, 'qualified by a distinct and reasoned denial of the exis-
tence of jurisdiction, could with any propriety be regarded as
a submission to the exercise of the jurisdiction so denied'. In
the later case of In re Dulles^ the Court of Appeal confirmed
this view and again held that to object to the international
competence of the court is not in itself a submission to the juris-
diction. In the words of Denning LJ.:

41 cannot see how anyone can fairly say that a man has voluntarily
submitted to the jurisdiction of a court where he has all the time been
vigorously protesting that it has no jurisdiction. If he does nothing and
lets judgment go against him in default of appearance, he clearly does
not submit to the jurisdiction. What difference in principle does it make
if he does not merely do nothing, but actually goes to the court and pro-
tests that it has no jurisdiction? I can see no distinction at all.'4

The Master of the Rolls and Denning L.J. also agreed that
Harris v. Taylor is not an authority upon the general concept of
submission. It must be limited to its precise facts. In that case,
the defendant had unsuccessfully contended that the Manx
court was not justified by its own procedural rules in assuming
jurisdiction over him by allowing service of the writ outside
the Isle of Man. Thus the question of jurisdiction had on the
facts become res judicata between the parties.5

A foreign judgment that is given against an absent defendant
in default of his appearance is clearly not actionable in England,
but is this so if he later moves to have the default judgment
set aside and is unsuccessful? The question has not come
before the English courts, but in two Canadian cases it was

1  For instance, the Foreign Judgments (Reciprocal Enforcement) Act dis-
allows the registration of a judgment if the defendant's appearance was limited to
protesting the jurisdiction or to protecting property seized or threatened with
seizure; mfray p. 637.

2  [1927] P. 211.

3   [1951] Ch. 842.                                                     4 Ibid,, at p. 850.

5 Ibid., at pp. 849,851, The Master of the Rolls also suggested that should the
occasion arise the decision might be overruled by the House of Lords.